
May 12, 2016  
 
 
Honorable Administrative Law Judge  
Office of Disability Adjudication and Review 
1301 Clay Street  
Suite 200 N 
Oakland CA 94612-9837 
 
RE: -----   
SSN:  -------- 
Hearing Scheduled Date: Thursday, June 29, 2017  
 

PRE-HEARING MEMORANDUM BRIEF 
 

Please accept this brief as an outline of the facts applicable to this appeal for Social Security                 
Disability Insurance Benefits (DIB) for the above referenced individual. Citations are made to             
the record as it exists in the claimant’s file, or to records submitted by Mr. P attorney that may                   
not be in the Court’s file.  
 

Introduction: 
 
Mr. P alleged onset date of disability is January 1, 2013. His Date Last Insured for Title II                  
benefits is March 31, 2019 (2D). He filed an application for Title II disability benefits on                
November 3, 2014 (1A). His claim was denied on August 17, 2015 (3B). He was also denied                 
benefits at the reconsideration level on November 23, 2015 (5B). A hearing was requested on               
January 19, 2016 (6B) and Mr. P is now scheduled to appear before you on Thursday, June 29,                  
2017 at 11:00 AM (PT).  
 
Mr. was born on May 19, 1953, making him currently 63 years and 11 months of age. On the                   
hearing date he will be 64 years and 1 month of age. On the alleged onset date of disability he                    
was 59 years and 7 months of age. Thus, he is defined as a person of “advanced age”                  
(404.1563(e)). Mr.  completed 16 years of formal education and he is fluent in English. 
His past relevant work consisted of:  

1. Sales Representative-public utilities – DOT# 253.357-010. The exertional level of this           
job is light. The skill level of this job is skilled.  

2. Contractor-Construction – DOT# 182.167-010. The exertional level of this job is light.            
The skill level of this job is skilled.  

 
Mr. is disabled in accordance with the rules and requirements Title II of the Social Security Act 
secondary to having a combination of multiple impairments which significantly erode his 
residual functional capacity to less than a full range of sedentary work.  

 
5-Step Sequential Analysis:  
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Step One: Mr. has not engaged in any substantial gainful activity (SGA) since the alleged onset                
date of January 1, 2013. Earnings queries of record indicate earnings over SGA for 2013 (4D,                
5D); however, those earnings represent commission income earned prior to January 1, 2013. His              
last active work was in December 2012.  
 
Step Two:  Mr. has the following severe impairments which have lasted, or are expected to last 
for 12 consecutive months or longer, and which are documented in the medical evidence of 
record:  

1. Residuals of status post multiple right knee surgeries including a total knee replacement 
in 2004 (3F)  

2. Status post right thyroid lobectomy on 7/28/2014 (1F, 2F)  
3. Chronic intermittent post traumatic migraine headaches (3F)  
4. Degenerative osteoarthritis of the temporomandibular joint (3F)  
5. Multilevel degenerative cervical disc disease and spondylosis (3F, 5F)  
6. Multilevel degenerative lumbar disc disease and spondylolisthesis (3F, 5F)  
7. Coronary artery disease and aortic root dilatation / insufficiency (1F, 5F, 6F)  
8. Sleep disorder (3F)  
9. Post traumatic head syndrome (3F)  
10. Major neurocognitive disorder (3F, 7F)  
11. Major depressive disorder NOS (3F, 5F, 7F)  

 
These impairments are severe and cause more than minimal limitations in his ability to perform 
substantial gainful work activity.  
 
Step Three: Mr. medically determinable impairments do not meet or equal an individual listing.              
Therefore, a listing argument is not being made at this time. However, all applicable listings               
should be considered at the hearing after all evidence is analyzed.  
 
Step Four: Mr. is incapable of returning to his past relevant work.  
 
Step Five: Mr. is incapable of returning to any other work generally available in the national                
economy in significant numbers because of severe medically determinable impairments.  
 

Theory of the Case 
 
Mr. suffers from exertional and nonexertional severe impairments which, when combined, erode            
his residual functional capacity to less than a full range of sedentary work. These impairments               
include his ability to perform his past relevant work which was entirely light, skilled work. In the                 
alternative, if it should be determined at hearing that Mr. multiple impairments preclude him              
from performing work above the sedentary work level, he should still be adjudicated as              
“disabled” by operation of Medical-Vocational GRID rule 201.06.  
 
The medical evidence of record reveals that Mr. P has multiple severe medically determinable 
impairments of the lower extremities and impairments affecting multiple body systems. These 
include residuals from past multiple right knee injuries and surgeries including a total knee 
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replacement in 2004, thyroid surgery and resulting affects, chronic intermittent post traumatic 
migraine headaches, degenerative osteoarthritis of the temporomandibular joint, multilevel 
cervical and lumbar degenerative disc disease, coronary artery disease with aortic root 
insufficiency, and chronic sleep disorder.  
 
Mr. P also has significant mental limitations which cause him difficulty with the ability to focus, 
maintain attention and concentration as well as the persistence and pace of a normal work 
schedule. The medical evidence reveals he has been diagnosed with major neurocognitive 
disorder, post traumatic head syndrome, and major depressive disorder. The combination of the 
above impairments precludes Mr. P’s ability to maintain a regular full-time work schedule. 
 
In sum, the preponderance of evidence in the record as whole, as detailed in the medical 
evidence of record below, supports a finding of “disabled” based upon his multiple severe 
physical and mental impairments.  
 
Medical Evidence of Record Supporting a Finding of “Disabled”: 
 
Workers’ compensation medical evidence from Bay View Health Net (3F) include a January 30, 
2012 neurological QME supplemental report by Kenneth L. Nudleman, MD (3F/152-155), which 
summarizes Mr. P’s medical history, past treatment and testing, and states Mr. P has chronic 
intermittent headaches which are severe and last from 1 to 6 hours, with others characterized as 
intermittent and less severe, lasting 1 to 3 times a week of 1 to 3 hours duration. He states 
Claimant has a posttraumatic syndrome which would be considered halfway between minimal 
and slight and occurs on a constant basis.  
 
An office treatment record from Bonnie Kimmel, MD dated May 2, 2014 (2F/13) indicated Mr. 
P came in complaining of ongoing voice changes and discomfort in his neck when turning it. 
These symptoms have occurred following the right lobectomy on July 28, 2014. On September 
22, 2014, he was seen in follow-up (2F/18) with weight gain and fatigue and generally 
worsening symptoms since surgery. He now decided to follow Dr. Kimmel’s past 
recommendation to begin medication therapy.  
 
Outpatient treatment records from John Muir medical Center/Walnut Creek Hospital (1F) 
contain a July 28, 2014 admission and discharge summary (1F/6) detailing Claimant undergoing 
a right thyroid lobectomy / resection of a right benign thyroid mass. It also documents the 
existence of an aortic valve disorder, chronic systolic heart failure, and a history of knee joint 
surgeries including a right total knee replacement in 2004. The knee issues stem from Mr. P’s 
past job as a professional football player, having suffered multiple physical injuries which have 
had a lasting effect on his physical functioning to the present day.  
 
Treatment records from Muir Orthopedic Specialists (5F) include a March 7, 2014 treatment note 
from Douglas M. Lange, MD (3F/1) noting Mr. P came in for a check on his right total knee 
surgery, which was in 2004. Mr. P reported that he suffered a fall in January with some torque 
and twist movements, and fell onto his side, suffering a great deal of swelling in the knee. It 
states that though he is better at the time of this visit, he still had mild effusion. A March 7, 2014 
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intake record (5F/3) notes Claimant had intermittent pain with a pain intensity of level 7 on a 
scale of 1 to 10 with 10 representing maximum pain intensity. On January 28, 2015, Claimant 
was seen for complaint of ongoing neck pain radiating to the right arm along with numbness and 
tingling. The pain was rated at a maximum 10 intensity (5F/2). A medical report of this same 
date, authored by Abid A. Qureshi, MD, and directed to Dr. Paul Endo (5F/4-6) states that Mr. P 
has a progressive history of neck and back pain with aches and pains also in the hands, knees, 
and other joints, with weakness also in the hands. Claimant was also complaining of right upper 
extremity discomfort which was radiating to the elbow and dorsum of the hand. Rest provided 
relief. Claimant also reported that he drops objects from his hands and loses his balance. He was 
also experiencing frontal headaches. The report states that, thus far, treatment has consisted of 
pharmacotherapy (drugs), chiropractic manipulations, and epidural steroid injections. Surgical 
history includes ACL reconstruction, a right knee replacement, meniscal surgery, tonsillectomy, 
and ORIF (open reduction internal fixation) of fractures of ankle, wrist, and arm. Examination 
revealed sensory deficit at L5. The report also details past imaging in December 2014 which 
revealed foraminal stenosis at C3-C4, quite advanced atC5-C6, with foraminal stenosis and 
spondylosis at C6-C7. A December 19, 2014 lumbar MRI showed a grade I degenerative v 
isthmic spondylolisthesis at L4-L5 with spondylosis at multiple levels, and some lateral stenosis 
as well at multiple levels. Impression based on this examination was chronic neck and low back 
pain secondary to spondylosis, rule out C1-C2 instability, and grade I isthmic spondylolisthesis 
at L5-S1. Claimant was counseled that he has such generalized symptoms that it was not felt 
surgery would help him. He was referred to a physical medicine and rehabilitation physician for 
further management of his condition. An addendum to this report stated Claimant had quite 
advanced spondylosis at C5-C6 and C6-C7.  
 
On March 19, 2015, Mr. P was seen again at Muir Orthopedic Specialists complaining of 
worsened neck pain and notes he requires frequent change of position secondary to pain (5F/11). 
A March 12, 2015 therapy re-evaluation note (5F/7) indicates the treating diagnosis is cervical 
and lumbar spine neuritis or radiculitis. It states Mr. P was having difficulty with certain 
movements such as bending over to tie his shoes, arising from a chair, inability to lift heavier 
items, and inability to sit more than 40 minutes or stand more than 20 minutes. He is also noted 
as having neck pain when leaning forward, and that the pain radiates to the arms, more so on the 
right than left, and down to the fingers.  
 
On December 20, 2014, MRIs of the cervical and lumbar spines revealed worsened multilevel 
cervical degenerative disc disease with increased mild spinal stenosis at C4-C5. The lumbar MRI 
revealed multilevel lumbar degenerative disc disease (3F/254-255).  
 

Mental / Cognitive Impairments  
 
A February 23, 2015 DDS Mental Residual Functional Capacity questionnaire (3F/11) indicates 
multiple markedly limited areas of function in understanding/memory, sustained concentration, 
persistence, and social interaction.  
 
An NFL psychological report dated February 23, 2015, which documents a December 11, 2014 
evaluation from Kenneth Lynch, Ph.D., Esq. (3F/1-10) discusses a recent report dated October 8, 
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2014 from a Dr. Schleimer of San Diego Nerve Center for Claimant complaints of difficulty with 
short term memory, concentration, impaired executive functioning, fatigue, chronic sleep 
disturbance, recurrent headaches, constant tinnitus, and multifocal joint pain. It also indicates 
Claimant symptoms of anhedonia with depression and mood swings with intermittent suicidal 
ideation. The report refers to Mr. P’s past professional football career which ended because of 
right knee issues/injuries which required multiple surgeries. It states that, over time, he has 
developed depression with a great deal of crying, irritability, and mood swings. He has been 
classified as totally and permanently disabled. Dr. Lynch states Claimant endorses inability to 
remember even “common daily procedures” any longer and give an example of his taking 
forever to simply write an email, which caused him frustration and brings on depression. Dr. 
Lynch’s examination noted Claimant endorsed having severe pain in the feet, knees, and hands, 
and that he has daily headaches. Dr. Lynch’s mental status examination found Claimant to be 
sluggish in responding, his posture and movement were restricted by pain, and notes he exhibited 
no evidence of exaggeration. His speech was slow and hesitant, his mood was depressed. Dr. 
Lynch states Claimant satisfies the criteria for major depressive disorder, which appears to 
emanate from his major neurocognitive disorder. Regarding concentration, Mr. P displayed 
restricted attention and concentration as well as difficulty focusing on tasks. His attention span 
was below normal and he could not perform even simple math calculations in his head. His full 
scale I.Q. was 81 which compares to an average score of 120 for a college graduate. Dr. Lynch 
added that Mr. P’s judgment appeared to be in severely restricted range. His diagnostic 
impression was major neurocognitive disorder due to repetitive traumatic brain injuries, and 
major depression emanating from those repetitive TBIs.  
 
Dr. Lynch stated his conclusion that Mr. P is not able to sustain an ordinary routine, concentrate 
sufficiently in order to maintain a regular work schedule, sustain concentration, persistence, or 
pace, unable to function outside highly supportive arrangements, and unable to adapt to the usual 
stresses encountered in a work setting. Dr. Lynch added in his summary and conclusions that all 
criteria for major neurocognitive disorder are satisfied including, but not limited to, cognitive 
decline in complex attention, executive functioning, learning and memory, perceptual-motor, 
intellectual functioning, and social cognition. His injuries permeate every strata of his life from 
sleep to all waking activities. He recommended referred for intensive weekly psychotherapy of 
indefinite duration with immediate medication evaluation.  
 

SSA Consultative Examination Results 
 
The July 22, 2015 psychological consultative examination report from Robert Bilbrey, Ph.D. 
(7F) concluded Claimant’s full scale I.Q. was 74, defined as borderline intellectual functioning 
(per DSM V), and his diagnoses included Depression NOS and cognitive disorder NOS. Dr. 
Bilbrey stated that Mr. P appears to be suffering from symptoms of depression related to his 
physical condition and that his most likely his head injuries have produced a decrement in 
cognitive functioning. Reasoning scores were in the low average range, and his memory scores 
indicate significant difficulty assimilating and remembering new information. Dr. Bilbrey’s 
prognosis statement included the comments that Claimant would have some difficulty interacting 
with others as evidenced by his interaction with the examiner and clinic personnel, and that, 
psychologically, he would have difficulties with concentrating or persisting independently at 
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work-related activities. He added that Claimant appears able to follow simple instructions and 
perform simple tasks, but that he would have moderate difficulty conforming to a schedule 
requiring regular and punctual attendance.  
 

Conclusion: 
 
Mr. P is a person of advanced age who has multiple severe physical and mental impairments 
which, in combination, preclude his ability to sustain substantial gainful work activity on a 
regular and continuing basis. A "regular and continuing basis" means 8 hours a day, for 5 days a 
week, or an equivalent work schedule (SSR 96-8p). The medical evidence of record supports a 
finding that Mr. P is unable to adequately perform the sitting and standing requirements of a 
full-time sedentary job secondary to his impairments including the nonexertional impairments of 
pain and mental / cognitive deficits (SSR 96-9p, 83-14, 83-12).  
 
In the alternative, if it should be determined at hearing that Claimant has a maximum residual 
functional capacity for sedentary work, he should still be granted benefits by operation of 
Medical-Vocational (GRID) rule 201.06.  
 
Therefore, based on the application for a period of disability and disability insurance benefits 
protectively filed under Title II of the Social Security Act, a fully favorable decision is 
warranted.  
 
Additional evidence, as available, will be presented at the hearing in support of the allegations               
made herein and the affect they have on Mr. P’s limitations and restrictions and his ability to                 
perform a full range of substantial gainful work activity.  
 
Respectfully, 
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